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TOBACCO BILL/FDA Regulations and Advertising Tax Deduction

SUBJECT: National Tobacco Policy and Youth Smoking Reduction Act . . . S. 1415. McCain motion to table the Reed
amendment No. 2702 to the Daschle (for Durbin) amendment No. 2437, as amended, to the instructions
(Gramm amendment No. 2436) to the Gramm motion to recommit the Commerce Committee modified
substitute amendment No. 2420.

ACTION: MOTION TO TABLE FAILED, 47-47

SYNOPSIS:  The "Commerce-2" committee substitute amendment (see NOTE in vote No. 142) to S. 1415, the Natio
Tobacco Polig and Youth Smokig Reduction Act, will raisepito $265.0 billion over 19ears and pito $885.6

billion over 25years from tobacco cquary "payments” (assessments) and from "look-bgmkialties that will be iosed on

tobacco cormpanies if thg fail to reduce undege use of tobacgaroducts. Most of the mogewvill come from the rquiredpayments

($755.67 billion over 2%years). Additional sums will be raised from other fines pamalties on tobacco cgmanies, and the

requiredpayments will be hiher if volume reduction tgets on tobacco use are not met. The tobaccpanies will be rquired

to pass on the entire cost of thayments to their consumers, who aregnarily low-income Americans. BJoint Tax Committee

(JTC) estimates, therice of apack of cparettes that costs $1.98 now will rise to $4.826007. The amendment willqaire the

"net" amount raised, as estimatedtbe Treaswy Department, to bglaced in a new tobacco trust fund. (The net amount will be

equal to the total amount collected minuy aeductions in other Federal revenue collections that will occur as a result of irgcreasin

tobaccaorices. For instance, income tax collections will decline because there will be less taxable income in thg.€doadifiC

estimates that the amendment will raigeta $232.4 billion over ears, but oyl $131.8 billion net. Extendgnthe JTC's

assunptions throgh 25years, a total of $514.2 billion net will be collected. The amendment willreeall of that mongto be

spent; 56percent of it will be direct (mandatgrspendirg. The Federal Government wilive States 4@ercent of the funds and

will spend 60percent. Medicare will naget ary of the fundiig in the first 10years unless actual revenues agadi than estimated

in this amendment (in contrast, the Sermesed buget resolution rguired aly Federal share of funds from tobaccgidéation

(See other side)

YEAS (47) NAYS (47) NOT VOTING (6)
Republicans Democrats Republicans Democrats Republicans Democrats
(43 or 83%) (4 or 10%) (9 or 17%) (38 or 90%) 3) ?3)
Abraham Hutchinson Feingold Chafee Akaka Johnson Burns? Durbin-?
Allard Kempthorne Ford Collins Baucus Kennedy Inhofe? Kerrey?
Ashcroft Kyl Hollings Coverdell Biden Kerry Specter? Moseley-Braur
Bennett Lott Moynihan D’Amato Bingaman Kohl
Bond Lugar DeWine Boxer Landrieu
Brownback Mack Hutchison Breaux Lautenberg
Campbell McCain Jeffords Bryan Leahy
Coats McConnell Roth Bumpers Levin
Cochran Murkowski Snowe Byrd Lieberman
Craig Nickles Cleland Mikulski
Domenici Roberts Conrad Murray
Enzi Santorum Daschle Reed
Faircloth Sessions Dodd Reid
Frist Shelby Dorgan Robb
Gorton Smith, Bob Feinstein Rockefeller
Gramm Smith, Gordon Glenn Sarbanes .
Grams Stevens Graham Torricelli EXPLA.N.ATION. OF ABSENCE:
Grassley Thomas Harkin Wellstone 1—Official Business
Gregg Thompson Inouye Wyden 2—Necessarily Absent
Hagel Thurmond 3—lliness
Hatch Warner 4—Other
Helms

SYMBOLS:
AY—Announced Yea
AN—AnNnounced Nay
PY—Paired Yea
PN—~Paired Nay

Compiled and written by the staff of the Republican Policy Committee—Larry E. Craig, Chairman
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to be used to strgthen Medicare; see vote No. 84).

The Gramm motion to recommit with instructions would direct the Commerce Committgaitbthe bill back with the
inclusion of the amendments alrgaafireed to and the Gramm amendment No. 2437. The Gramm amendment woulth@do
Gregg/Lealy amendment (see NOTE below) and would eliminate the rgapénally in the tax code on cples earnig less than
$50,000per year. The tax relief would be structured so that marrieglesuhat received it would not comsently lose Earned
Income Credit (EIC) dfjibility.

The Durbin amendment, as amended, woultkiea look-backpenalties at $7.7 billion annugland would shift the burden of
thosepenalties on to those cganies that have brands that do not meeytiuth smokiig reduction tagets (see vote No. 149 for
details). As amended/ta Crag/Coverdell amendment, it would also fund antigdpograms (see vote No. 151). As amendgd b
a Gramm modified amendment, it woytldase-in marrige-penalyy relief over 10years for married tax filers with incomes under
$50,000, and it woulgrovide immediate 10percent deductibilit of health care costs for self-ployed taypayers (see vote No.
154). As amendedyba Kerly amendment, it would ggiire States topend aquarter of their fundig from this bill on Child Care
Develmpment Block Grants (see vote No. 157).

The Reed amendmentvould disallow a tax deduction for advertigioy a tobacco copary if that conpary violated the Food
and Dry Administration (FDA) rgulations on such advertigjrthat werepublished in the Federal Bister on Agust 28, 1996.

Debate was limitedyobunanimous consent. Senator Gorton moved to table the Reed amendment.\Géragalfavorig the
motion to table pposed the amendment; thogeposing the motion to table favored the amendment.

NOTE: After the vote, the Reed amendment wapiadioly voice vote.

Two Gregg/Lealy amendments wemendirg at the time of the vote (see vote No. 145).

Those favoringthe motion to table contended:
Argument 1:

We ohject to the Reed amendment because it would cedegerdas amount of tax authgrito bureaucrats, it would be
draconian in effect, it would creatggecedent that could be useghist other industries, and, not least, it would unconstitutionall
restrict free peech rghts. The FDA rgulations inquestion are quposedy narrowl tamgeted onyouth smokig, but ary honest
anaysis would have to conclude that yrere extremel broad. For instance, thegridations ban ball g that have the names of
cigarette brands on them, thiean advertisig during auto races, and theequire pegple selling tobaccqoroducts to check IDs for
anyone under thege of 27. Accordig to the FDA, if a car runngnaround a race track has the word “Marlboro” on it, it is a de
facto atterpt to induce children to smoke. If the Reed amendment weaess) and if a tobacco cpary fought the FDA in court
on this r@ulation or other rgulations, and lost a cple of years later, it would then owe hundreds of millions of dollars in back
taxes, interest, anpenalties. Even for a minor, unintentional violation the FDA could effegtigahct a hge tax increase.
Regulators should not have such authorif this policy were adpted for tobacco, what rationale would our cofjeas have for
opposirg similar policies for otheproducts? For instance, fopdoducts should be safe--if health code violations are found at a
food processig plant, then on what basis would our cotjaas s& that reyulators should not be able to take slae advertisig
tax deduction for the food cquary that owned thelant? There is no rational basis for digtirshing between harm that maome
from tobacco and harm that yneome from an otherproduct. Further, there is no constitutional basis. The tax increases will be
so hue they will have a chillirg effect on the freepeech rghts of tobacco copanies. The copanies will refrain from egeging
in legal activities for fear of inadvertemtliolating a regulation or of beig accused of violatipa regulation. This authontis not
narrowl tailored--it is based on draconian FDAyutations on freeqgeech rghts and it inposes hge fines. Also, it discriminates
against one disfavoregpe of conpary that isproducirg a legal product. In America, the wato win a debate is with the stigth
of one’s views, notysuyppressimy opposirg views. The First Amendmengtit to free peech is meant forotect the ight to express
unpopular views. Naprotection is needed to psesspopular views. In summar the Reed amendment is clganhconstitutional,
it would unwisey give enormous taxmpauthoriy to a reulatoly agengy, and it would set a verdargerousprecedent for the
regulation of otheproducts. We therefore strgly urge the rgection of this amendment.

Argument 2:

We must reluctangl oppose this amendment because we believe it is unconstitutional. If ourgueliehad drafted their
amendment so that ipplied to ary taxpayer who violated an FDA rule, rather thiaust a tobacco copary, then we could have
voted gjainst the motion to table. Unfortunatethey did not.

Those opposinghe motion to table contended:
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Tobacco cormpanies have beayuilty of targeting their advertisig at children for decades. Industtocuments show that the
have tried taet children agourg as twelve addicted togzrettes, because thkenow that most smokers start whenythee in their
teens, and once thatart smokig they will usually stay with the same brand for decades. The FDA has established that the tobacc
commpanies’ advertisig that is directed at children influences them to smag@rettes. Consgiently, it haspromulgated rgulations
to block that advertistn We do not believe that thoseyuéations ly themselves will ever be effective, because tobaccpaoes
will be able to contest DA chages that are brajt against them, and then gage in delging tactics in court. A cqule of years
later they may lose, but i then thg will have finished th@articular advertisig canpaigns that were be@challerged. We have
therefore offered the Reed amendment. This amendment would make the Fipdasioas effective v derying an advertisig
tax deduction to anconpary that violated them. Curregilthe tobacco copaniesget a $1.6 billiorper year tax break because
of their advertisig. Withholding that tax break from them if tiiecontinue to taget children with their advertisgnis cleary a
meritoriousproposal.

Some Senators haveggested that the Reed amendment is unconstitutional. Wereksdn theCentral Hudsorcase, the
Supreme Court ruled that commercigteech mg be restricted if it is unlawful or misleadjnor if there is a substantial
governmental interest at stake. When it is restricted, the least restrictive meansyecrassamlish thegovernmental ojective
must be used. The Reed amendment would be constitutional under that test. The FDA, based on Institute of Medige@nand St
General studies, has concluded that advegtisituences children to smoke, 3,000 childregibesmokirg each dg, and one out
of three smokers digrematurey. Clearl there is yjovernmental interest in giping children from smokig. Also, we know that
the measures that have been tried to date, such as a ban on television aglhentsibeen circumventeg tbbacco companies.

The amendment is narropvailored as well, because it would papply if a conpary violated an FDA rgulation, and because
less restrictive measures to ggebacco comanies from tageting children, such as the ban on television advegjdiave not
worked. Those Senators whoyshat the44 Liquormartcase will be used to find the Reed amendment unconstitutional are
mistaken. In that case, no atfg@mimas made to show that the restriction on alcohol advertisid ay effect on lguor consumtion,

or even that the restriction wagppased to have that intent. That law was clesupect; the Reed amendment would clgpdss
constitutional muster. We thereforegarour collegues tojoin us in spporting this amendment.



